PETITION FOR AN ORDER NISI AND AN INTERIM INJUNCTION
This is a petition for an Order Nisi according to which the Honorable Court is requested to order the Respondents to come forward and give cause, should they wish to do so, as to why they do not take all the measures required to demolish the nine permanent buildings (hereinafter: the “Villas”) which were illegally constructed in the illegal outpost of “Amona”, east of the Ofra settlement.

In addition, this is a petition for an Interim Injunction, according to which the Honorable Court is requested to order Respondents 3 and 4 to take all measures at their disposal to prevent the inhabitation of the Villas and to enforce the cease and desist order issued in this matter regarding the work in progress, until a judgment has been handed down regarding the petition.

A.
Preamble
1.
This petition relates to nine luxurious stone buildings which were illegally constructed in the illegal outpost of Amona, adjacent to the Ofra settlement, whose construction has been recently completed and where there are plans to occupy them  in the very near future.

2.
In fact, the matter of this petition does not relate so much to the buildings themselves as to the incompetence of the law enforcement authorities in the West Bank…who do not react to the massive construction being carried out despite the cease and desist and the demolition injunctions legally issued against the Villas.

3.
Such is the legal standing of the buildings which are the object of this petition:  they were constructed without permit; on land which, according to the contents of the report written by Talia Sasson, Attorney-at-Law in the State Attorney General’s office, is privately owned Palestinian land; cease and desist injunctions have been issued against construction; at the end of 2004, demolition injunctions were also issued.  And despite all of the above, construction continues and now, the Villas have been connected to the infrastructure and kitchens have been installed, as well as windows and grills.
4.
The Petitioners have been following the events in the Amona outpost and have reported to the SHAI Police District and to the Civil Administration regarding the violations and rate of progress of the construction on a constant and daily basis.  Despite all this, these authorities, charged with enforcing the law vis-à-vis Israelis on the West Bank, have refused to take any steps as required in order to prevent construction and population of the outpost.
5.
As can be seen below, in the factual section, the petition to this Honorable Court is being submitted from lack of choice, and only after all attempts to convince the authorities to fulfill their responsibilities in accordance with the law have been in vain.

6.
Therefore, it is rare that the Court is requested to issue an injunction which orders law enforcement authorities to enforce the law.  We were aware of this and therefore, did not take legal steps to call for the Court to interfere in this matter in haste.  However, when it became clear to the Petitioners that there was no intention of putting a stop to the continued and aggravating violations, and after eight months of correspondence had not brought about any results, the Petitioners had no choice but to turn to the Honorable Court and ask for its assistance in this matter.

7.
On Sunday, the Petitioners noticed that infrastructure work has been carried out to prepare the land for construction.  The Petitioners reported this to the authorities.  The authorities confirmed that this was unauthorized construction.  On Monday, the Petitioners noticed that construction work has begun.  The Petitioners reported this to the authorities and requested that steps be taken to halt the work.  On Tuesday, the Petitioners noticed that the houses had already been connected to the water system.  They reported this to the authorities and reiterated their request that they enforce the law.  On Wednesday, it turned out that kitchens had already been installed, as well as grills on the windows.  Once again, the Petitioners reported this to the authorities. And once again, the authorities did nothing.

8.  
This is similar to a case wherein a man watches while a thief enters a bank every evening and removes the money deposited there during the day by the customers.  Every evening, the theft is carried out and every evening, the observer calls the police and asks that they do something to stop the theft.  Since the police do nothing, the observer has two choices – carry out a civilian arrest or appeal to the court.

9.
The Petitioners have elected the second alternative.

B.
The Facts
The petitioning parties
10.
Petitioner no. 1 is an NGO (non-governmental organization) which has been fighting for a lasting peace between the State of Israel and its neighbors during the past three decades.

11.
Petitioner no. 2 coordinates the Settlement Watch Project for Petitioner no. 1.  Within the framework of his responsibilities, this Petitioner travels along all of the roads and routes of the West Bank on a daily basis and documents the development and construction work being carried out in the illegal outposts and settlements

12.
Respondent no. 1 is the Minister of Defense of the State of Israel.  Respondent no. 1 is responsible for the Civil Administration on the West Bank and according to what has been stated in the Sasson Report, he has the authority to halt or order the implementation of demolition injunctions which were legally issued against illegal buildings.

13.
Respondent no. 2 is the Commander of IDF forces on the West Bank and he has all of the administrative and legal authority over the region occupied militarily by the State of Israel, this being in accordance with the international humanitarian legal regulations and the laws governing military occupation.

14.
Respondent no. 3 is the Head of the Civil Administration, who, along with Respondent no. 2, has the authority to administer civilian life in the occupied territories.  Among other, Respondent no. 3 is charged with enforcing the planning and building laws in force and applicable to the region.

15.
Respondent no. 4 is the Commander of the SHAI District of the Israel Police, and is, among other duties, charged with enforcing the law against Israeli violators in the West Bank.

The Villas, the object of the petition
16.
The Ofra settlement is located northeast of Ramallah.  In 1995, land was prepared and construction began on a hill located east of Ofra, at a distance of approx. one kilometer.

17.
Despite the fact that no permit had been authorized for this construction, and despite the fact that the lands on which this was being carried out was privately owned Palestinian land, the Respondents did not prevent the establishment of the outpost and today, there are 53 buildings housing 25 families.  An asphalt road was paved (needless to say, without permit) between Ofra and the above-mentioned hill and at the end of the road, the settlers of the hill have placed a sign declaring the name of the outpost:  Amona.

18.
Amona was connected to the water system of Ofra and the Electricity Company has connected the homes to the regional electrical network.  A sewage pipe was laid from Ofra to the edge of the hill and connected the residents’ homes to Ofra’s sewage system, which, by the way, dumps the waste into a neighboring Palestinian field.

19.
Therefore, Amona is an illegal outpost which has existed for 10 years without the authorities doing anything to prevent the plundering of lands and the massive breaking of the law that has resulted from its establishment.

20.
In the professional opinion written by Talia Sasson, Attorney-at-law from the State Attorney General’s office, and which was submitted to the Prime Minister of Israel on 8 March 2005, Ms. Sasson found the Amona outpost to be illegal and that it had been established on privately owned Palestinian land (see: T. Sasson “Opinion concerning unauthorized outposts”, para. 5.5 – page 101; as well as the Attachment to the Opinion, page 43.  

21.
According to the Opinion, the unauthorized outpost was established and constructed from monies originating from the Ministry of Construction and Housing which paid the legendary sum of 2,160,000 NIS (two million one hundred and sixty thousand NIS) for the establishment of the outpost’s infrastructure.

22.
The Opinion continues and tells us about Amona (page 43 in the Opinion’s Attachment):


Amona

Established:  1995


Nearest settlement: Ofra


Permission from the Government or from the Minister of Defense for its establishment: None


Land rights:  the land is Palestinian, privately owned.  A claim is made regarding the acquisition of a number of plots (unclear as to where these are) but no request for initial registration has been submitted.


The authority which allocated the lands: None


Planning status: None


Jurisdiction: None


Number of residents: 25 families


. . .


The body financing the establishment [of the outpost]: the Ministry of Construction and Housing paid for the establishment of the infrastructure in the amount of 2,150,000 NIS.


Connection to the electrical network: electrical connection to the site has been approved


Connection to water: according to report of Mekorot – they apparently “draw” water from Ofra

The relevant page of the Opinion’s Attachment by Attorney Talia Sasson is attached and marked Attachment A.

23.
During May 2004, members of Petitioner no. 1 discovered that work had begun on the construction of a number of new permanent buildings along the southern side of the Amona outpost.  This is the first wave of permanent housing being constructed on the site, where the rest of the buildings, with the exceptions of a few buildings constructed privately, are trailers and containers.  The construction of the nine permanent buildings are also mentioned in the Sasson Report.

24.
Members of the Petitioner, particularly Petitioner no. 2, began to follow-up on the work being carried out on site, and printed their findings in periodical reports published regarding the unauthorized and illegal construction being carried out on the West Bank.

25.
Work on the site continued and therefore, at the beginning of November 2004, Petitioner No. 2, in the name of Petitioner No. 1, and afterwards, through the services of the undersigned, carried out a correspondence with the law enforcement authorities charged with preventing unauthorized and illegal construction and with the demolition of illegal buildings – the SHAI Police District and the Civil Administration.

26.
In this correspondence, as shall be specified below, it was clear, without the shadow of a doubt, that the nine permanent buildings under construction were buildings for which no construction permit had been received.  As a result of the correspondence, occasional cease and desist injunctions were issued from time to time against the construction of the buildings, and later, Petitioner no. 2 discovered that on 19 October 2004, demolition injunctions had been issued regarding the buildings.
27.
Despite the demolition injunctions issued at a time which was relatively early in the construction, and despite the fact that the cease and desist injunctions were submitted to the contractor in charge of the construction, no one enforced the injunctions and work on the site continued undisturbed.

28.
The weeks and the months passed, and work on the site continued despite letters from the Petitioners that hailed down on the Civil Administration, demanding that the law be enforced.  From piles of sand and gravel, nine luxurious villas sprang up, made of Jerusalem stone, each with a porch and a view on the wadis (riverbeds) on the southern and western sides of the site.

29.
In addition, the Petitioners learned that Amana (the settlement movement of Gush Emunim) has begun to market the villas.  This intense marketing activity was documented by a reporter from the Second Channel (television) and a copy of the recording of the reportage, together with the text, shall be submitted to the Honorable Court within the next few days.


Photographs taken by the Petitioners, some of which are aerial photographs, and some of which are photos of the region taken during the various visits paid to the site, describing the stages of construction of the nine villas, are attached and marked Attachment B.

Exhausting all procedures – appeals to the Respondents
30.
On 7 November 2004, Respondent no. 3 applied to the spokeswoman of the Civil Administration and asked to find out if a permit had been issued for the construction being carried out in the unauthorized Amona outpost.

31.
On 6 January 2005, the spokeswoman of the Civil Administration, Lietenant Talia Somekh, responded to the question.  In her response, Lt. Somekh clarified that:

“The construction in the Amona outpost is unauthorized, and that “unauthorized construction” files had been opened for all of the buildings.”

(Para. 3 of the letter)


Lt. Somekh’s letter of 6 January 2005 is attached and marked Attachment D (the date appearing on Lt. Somekh’s letter should have been 2005).

32.
On 25 January 2005, Petitioner no. 2 sent another letter to Lt. Somekh, wherein he informed her that a tour that he had taken a few days earlier showed that construction was continuing and had not been halted.  Petitioner no. 2, in his letter, demanded that the law enforcement unit of the Administration carry out its responsibilities and put a halt to the construction.


Petitioner no. 2’s letter of 25 January 2005 is attached and marked Attachment E.

33.
Petitioner no. 2 even sent the Administration a group of photographs photographed on the site which prove that construction was being carried out.

34.
On 30 January 2005, Attorney Keren Bar-Yehuda, from the offices of Tsali Reshef, representing Petitioner no. 1, sent another letter to the Civil Administration, in the name of Petitioner no. 1.  In her letter, Attorney Bar-Yehuda asked to be informed as to what steps had been taken since the photographs had been provided in order to prevent the law from being violated in the illegal outpost of Amona.

35.
On 9 March 2005, after no reply had been received to the first letter, Attorney Sarah Katz, also part of the offices of Attorney Tsali Reshef, sent another letter to the Civil Administration.  In her letter, Attorney Katz reported to the Civil Administration that during a tour taken by members of Petitioner no. 1, a few days previously, it seemed that work on the site was continuing.

36.
It was only on 18 April 2005 that a reply to the above two letters sent from the offices of Attorney Reshef was received from the new spokesperson of the Civil Administration, Mr. Adam Avidan.  In his reply, Mr. Avidan wrote:

“On the whole, unauthorized construction being carried out in the region of Judea and Samara is being dealt with on a regular basis by the Supervisory Unit of the Civil Administration, in accordance with the legal regulations and security legislation.  Supervision and enforcement activities were also carried out regarding unauthorized construction carried out in the Amona outpost, which include serving cease and desist injunctions for the work, confiscating equipment and building materials, submitting a complaint against the contractor and having him interrogated by the police, in addition to, issuing demolition injunctions for unauthorized buildings.”
(The emphasis is mine – M.S.)

37.
The letters written by Attorneys Bar-Yehuda and Katz, of 30 January 2005 and 9 March 2005, as well as Mr. Avidan’s response of 18 April 2005 are attached and accordingly marked Attachments F, G and H.
38.
In the beginning of June 2005, during an additional visit to the site, Petitioner no. 2 found a copy of the form regarding the goods confiscated as a result of the violation of the cease and desist injunction.  The form, which is attached and marked Attachment I, states that on 15 May 2005, supervisor Yogev Suder confiscated the following goods:

· Plastic tub – 1
· Spatula – 4
· Hammer – 1
· Screwdriver – 1
· Level, brush, sandpaper and ladder – 1\

39.
The initiators of the new Villa neighborhood of Amona succeeded in overcoming the loss of the plastic tub and as can be seen in the photographs in Attachment B, continued with their construction activities without hindrance.

40.
At the end of May, the Petitioners discovered that the Villas had been connected to the water system, making the buildings habitable.

41.
Since the legal status of the buildings, after becoming inhabited, would be significantly different than their status prior to their becoming occupied, the undersigned, in the name of the Petitioners, turned to the Commander of the ShHAI District Police and to the Commander of the Binyamin Sub-district Police on 1 June 2005 requesting that they take all operational steps necessary in order to prevent the Villas from being occupied.  In the same letter, the undersigned reported that the tour carried out on the site by Petitioner no. 2 revealed that the Villas had already been connected to the water system.

42.
On 2 June 05, the legal advisor of the SHAI Police District, Major Yonathan Lahav, Attorney-at-law transmitted the letter of the undersigned to Respondent no. 3 (Head of the Administration) and to the legal advisor of Judea and Samaria.  A copy of the forwarding letter was sent also to the undersigned.


A copy of the undersigned’s letter dated 1 June 2005 and a copy of the forwarding letter sent by the legal advisor of the SHAI Police District dated 2 June 2005 is attached and accordingly marked Attachments  J and K.
43.
On 5 June 2005, the undersigned send another letter to the Commander of the SHAI Police District and to his legal advisor, wherein it is claimed that the responsibility for preventing violations of the law by Israelis in the West Bank lies with the SHAI Police District.  Therefore, the District was requested to organize itself in order to prevent the habitation as stated above.


A copy of the undersigned’s letter dated 5 June 2005 is attached and marked Attachment L.

44.
At the same time, Petitioner no. 2, attempted, over a period of several weeks, to receive from the office of the spokesman for the Civil Administration a copy of the demolition injunctions issued for the Villas which are the subject of this petition.  Despite recurring and repeated promises on the part of the spokesman for the Administration, Mr. Adam Avidan, that copies of the requested documents would be sent, days passed and nothing happened.  In the end, the spokesman for the Administration held a telephone conversation with Petitioner no. 2 during which he explained that there was strong internal objections within the Administration regarding the transmission of the requested documents.  However, the spokesman confirmed that demolition injunctions had indeed been issued for the nine buildings and that they had been issued on 19 October 2004, that is, over eights months previously.
45.   Therefore, and in view of the above information, the undersigned sent a letter to the Head of the Administration (Respondent no. 3), and to the legal advisor of the Administration, which contained a demand that the demolition injunctions issued for the Villas, the subject of this petition, be implemented.

A copy of the undersigned’s letter dated 9 June 2005 is attached and marked Attachment M.

46.
On 21 June 2005, the legal advisor for the SHAI District, Attorney Lahav, replied to the undersigned’s letter of 5 June 2005 (Attachment L).  In his reply, the legal advisor for the SHAI Police District clarified that in his opinion, the responsibility for enforcing building laws is that of the Civil Administration and not of the Police.


The letter of the legal advisor of the SHAI Police District dated 21 June 2005 is attached and marked Attachment N.

47.
While the undersigned was wasting his time trying to verify who was responsible for enforcing the demolition injunctions and preventing the inhabitation of the illegal buildings, the builders of the Villas were not idle but rather finished their construction.  Kitchens were installed in the buildings, solar heaters installed on the roofs and grills placed over the windows.

48.
Therefore, on 27 June 2005, the undersigned sent a final letter before submitting its request to this Honorable Court.  This letter was addressed to the Commander of the SHAI Police District (Respondent no. 4), to the Head of the Civil Administration (Respondent no. 3), and to their two respective legal advisors.  In this letter, the undersigned reported to the addressees on the activities taking place to complete construction and warned that the Villas would be inhabited very shortly.  In addition, these authorities were, once again, requested to carry out the demolition injunctions and until this could be accomplished, to take the necessary steps in order to prevent the buildings from being occupied, after which demolition would be much more complicated from a legal standpoint.


A copy of the undersigned’s letter dated 27 June 2005 is attached and marked Attachment O.

49.
On 30 June 2005, after the office of legal advisor for Judea and Samaria became aware that the undersigned was preparing a petition for this Honorable Court, a letter signed by Vlady Bordovski from the office of the legal advisor for Judea and Samaria was received in the undersigned’s office.  Lt. Bordovski confirmed that on 18 October 2004, “final” demolition injunctions had been issued for the Villas, and he explained why they had not been carried out in the following words:

“The issue of carrying out the demolition injunctions was carefully examined by the decision-makers even before your query, and at this stage, it has been decided to postpone the implementation of the injunctions because of the political sensitivity of the pre-disengagement period in which we find ourselves.”

In addition, Bordovski explained that the Commander of the Central Command had come to an agreement with the head of the Mateh Yehuda Regional Council that the Villas would not be inhabited.

A copy of the letter dated 30 June 2005 is attached and marked Attachment P.

50.
As can be seen from the details of the chain of events, the commitment made by the head of the Mateh Yehuda Regional Council was not honored.  Construction on the site continued and is still continuing today.  During the past few weeks, solar heaters have been installed, grills have been installed on the windows and bathtubs have been put into the buildings, and the buildings have been prepared for habitation.  Most important, Amana (the settlement movement of Gush Emunim) continues to market the buildings, as can be seen by the video cassette which, as stated above, is in the possession of the Petitioners and will be submitted to the Honorable Court.  From all of the above, it is clear that occupation of the buildings is only a matter of time, the construction continues and the agreement which was described has been most offensively violated.

C.
Legal Argument
A bird’s eye view – The project involving non-enforcement on the part of the Supervision and Enforcement Department.

51.
Tens of thousands, and possibly hundreds of thousands of words have been written about the lack of effective law enforcement tactics against Israelis violating the law on the West Bank.  The problem of not enforcing the law against Israelis has been a part of the Israeli occupation since the settlements began appearing.

52.
In the beginning of the 1980’s, following HCJ file no. 175/81, Al-Tanasha et al against the Minister of Defense et al, P”D 361 (3), which dealt with complaints from Palestinian residents of Hebron regarding harassment and abuse from settlers in Beit Hadassah, a coordinating team was appointed, headed by Attorney Yehudit Karp of the State Attorney General’s office, to examine and prepare procedures and instructions for enforcing the law against Israeli lawbreakers on the West Bank and in the Gaza Strip.  The team’s report (hereinafter:  the “Karp Report”), which was published on 23 May 1982, was the first in a long line of public reports that were to deal, and still deal even today, with the problem of lack of law enforcement in the occupied territories.

53.
The Karp Report was not implemented, or at the very most, was most inadequately implemented, and non-enforcement continued.  In 1994, the report of the government investigative committee looking into the matter of the slaughter in the Machpelah Cave, headed by the former Chief Justice of the Supreme Court, Judge Meir Shamgar, was published (hereinafter:  the “Shamgar Report”), wherein criticism was also expressed regarding failures to enforce the law on the West Bank.

“None of Israeli governments, or the operational bodies charged with the subject have done their best to enforce the law, following the Intifada, not in the Arab sector and not in the Jewish sector … It is sufficient to point out, as an example, that until recently, if an Arab did not submit a complaint to the police in person, the incident was not dealt with, despite the fact that there was other evidence pointing to an offense, including witnesses among army personnel.” 

(Report of the investigative committee regarding the slaughter in the Machpelah Cave in Hebron (headed by Chief Justice Shamgar) (5754) page 192.)


Please note the following, as if they were written about our issue:

“Shortcomings were discovered in law enforcement … the starting point which we accept is that in the absence of efficient law enforcement, there is no efficient government.  An atmosphere where a person who is favorably looked upon shall act, without taking upon himself any real risk that he will be held responsible if he strays from the straight and narrow, spoils the normalcy of the actions of the authorities charged with efficient control in the field.  Several years ago, the Supreme Court stated that the rule of law was not created out of nothingness, and is not a vague entity.  It must have concrete and daily expression.  In fact, the existence of normative accommodations are binding and are so, in practice, when acted upon with general agreement (HCJ 428q86 Barzilai vs The Government of Israel, file no. M(3) 505’ 554”. 


(Ibid, page. 243, the emphasis is mine – M.S.)

54.
Following the publication of the Shamgar Report and the adoption of its conclusions, the sixth Police District was established, the SHAI Police District, commanded today by Respondent no. 4.  In addition, the Attorney General at that time, Mr. Michael ben-Yair, published a new directive which was intended to regulate the division of responsibility regarding law enforcement vis-a-vis Israelis on the West Bank and the Gaza Strip.  The directive was later amended and updated by Elyakim Rubinstein, State Attorney General.  For the updated version, see:


Directive for the enforcement of law and order regarding Israeli violators in Judea and Samaria and the Gaza Strip [(letter no. 15620/98)

55.
Paragraph 6 of the directive determined as follows:

“1.  
The Israel Police shall be responsible for enforcing law and order inside the Israeli settlements.  The IDF shall be responsible for the area surrounding settlements (this is applicable regardless of whether or not there is prior information regarding an incident).

2.  
Regarding all other incidents where there is prior information that makes it possible to be prepared in advance – the Israel Police shall be responsible for enforcing law and order during the incident itself, and the IDF shall assist and be responsible for the area surrounding the incident …”

56.
Thus, the directives of the Attorney General clearly state that the Israel Police shall be responsible for enforcing the law vis-à-vis Israelis in the West Bank.  In addition, the IDF retains general responsibility, and the directive also states that should there be an incident involving Israelis violating the law, should army personnel reach the incident first, the IDF shall be responsible for enforcing the law until the arrival of the police.

57.
However, all of the directives and all of the reports did not improve the situation and still today, Israelis violate the law on the West Bank without any suitable response or reaction.


See:

“Tacit Consent: Law Enforcement towards Israeli Settlers in the Occupied Territories”, Btselem (March 2001);

“Free Rein: Non-Enforcement of the Law against Settlers who Attacked Palestinians in Response to Injury to Israeli Citizens”, Btselem (October 2001);

“Standing Idly By: Non-enforcement of the Law on Settlers in Hebron”, Btselem (August 2002);

“Foreseen But Not Prevented: The Israeli Law Enforcement Authorities Handling of Settler Attacks on Olive Harvesters”, Btselem (November 2002).

58.
This disregard for law enforcement has spread throughout all the domains, however, it seems that the worst phenomenon occurred in the domain of offences against the planning and building laws, where the law-breakers were actually helped by the authorities themselves.

59.
In the report prepared and written by Attorney Talia Sasson regarding the illegal outposts, at the request of the Prime Minister of Israel, which was submitted to the Prime Minister in March 2005, Attorney Sasson presented the following serious items:

“It seems that since 1998, the Supervision Unit has stopped supervising and trying to enforce the construction laws imposed on Israelis within the area of the settlements in Judea and Samaria.  The Supervision Unit does not check or report on illegal construction in those areas.”


(T. Sasson, “Opinion (interim) concerning unauthorized outposts” (p. 217).


As well as:

“Over the years, whole neighborhoods were constructed adjacent to existing settlements, without detailed plans, and even on land which is not state-owned land; outposts were constructed within the area of jurisdiction of existing settlements – and the supervisory unit did not go there, did not report, did not collect data and did not do any of the duties of a supervising body.”


(Ibid., pp. 219-220)


Furthermore, Attorney Sasson has the following sharp words to say regarding non-implementation of the demolition injunctions:

“As far as I know, for several years, thousands of demolition injunctions against unauthorized construction by Israelis in the territories have still been pending … The demolition injunctions are not being carried out.  Carrying out a demolition injunction requires a decision from the Minister of Defense, and this, as a matter of course, was not given by the various Ministers of Defense through the years.

“It turns out that the branch within the Civil Administration responsible for acting against unauthorized construction is, in fact, ‘treading water.’

“It should be pointed out that the fact that demolition injunctions have been issued are not applied contributes, in itself, to the atmosphere of a lack of law enforcement.”


(Ibid., page 121; The emphasis is in the original)

The Focused Look:  Deliberate Non-Enforcement against the Unauthorized Construction of the Villas in Amona

60.
Previously, we quoted the determinations presented by Attorney Sasson regarding all of the illegal outposts constructed in the West Bank during the past decade.  However, Attorney Sasson also made clear statements, specifically pointing to the Amona outpost, the object of this petition:

· On page 101 of her report, Attorney Sasson states that the Amona outpost was established on privately owned Palestinian land.

· On page 152 of her report, Attorney Sasson states that Amona was established with financial assistance provided by the Ministry of Construction and Housing, despite the fact that it had no building permit whatsoever.

61.
The resounding failure of the authorities to prevent the colossal violations described in the Sasson Report is the basis for this petition: criminal negligence regarding law enforcement in the West Bank.

62.
This petition describes the specific chronicle of concrete violation and non-enforcement on the part of the authorities, where there is no way to describe it other than deliberate and conscious non-enforcement.

63.
The Petitioners reported to the authorities on the progress of the construction and informed the Respondents in real time of the violations of the law.  In addition, the Petitioners warned the authorities that the Villas would be inhabited in the very near future and that it would then be more difficult, from a legal standpoint, to do what is necessary in order to enforce the law.  Despite all of this, the authorities – the Civil Administration and the Israel Police – refused to take the steps that, in accordance with the law, they were obliged to take.

64.
This is not all – it also turned out that demolition injunctions were issued against the Villas eight months ago, even before the floors had been put in and the plaster plastered on, and before the kitchens and solar heaters were installed, and before the Villas were connected to the water conduits of Amona which is, itself, illegally connected to those of Ofra.  The authorities did not implement the injunctions which they themselves had issued, making a mockery of their authority and their power.

65.
We were aware of the following fact and therefore did not submit the petition hastily:  this Honorable Court has often said that it is not in the habit of issuing declarative injunctions that state that the law must be enforced.  Nevertheless, the Petitioners’ request is for a specific injunction that obligates the Respondents to evacuate and demolish nine concrete and solid buildings.  This injunction is requested because of the constant and continuous refusal, over a period of several months, on the part of the competent governmental authorities to enforce the law.  This injunction is required since the scope of unauthorized construction on the one hand, and the lack of any attempt at enforcement on the other (where there is no way to describe it other than intentional), have created the very threshold that determined by the decision for the involvement of this Honorable Court regarding the policy of law enforcement – absolute disregard on the part of the authorities for their obligation to enforce the law (see: HCJ 6579/99 Amihai Felber vs. the Government of Israel, Supreme Court 425 (3)99:

“Indeed, in order for the Court to become involved at the level of enforcing this law or any other, the competent authorities must completely relinquish their obligation to enforce the law, which is not the case here, or they do not fulfill their obligation satisfactorily, which has not been proven in this case.”

66.
Therefore, in the case before us, the extensive correspondence, the countless reports and especially the report prepared by Talia Sasson, and in particular, the facts that have been presented in detail in the factual part of this petition, prove that the competent authorities have completely relinquished their obligation to enforce the law and, that they are refraining from fulfilling their obligation in a satisfactory manner.
67.
This is one of the rare cases where, without the intervention of this Honorable Court, there will be no hope for the civilian efforts to establish the rule of the law and the damage that will have been caused to the citizens because of this non-enforcement will only increase.

68.
In this context, it would not be superfluous to quote His Honor, Chief Justice Shamgar, in his reference to the importance of enforcing the planning and building laws.  The following was said in relation to violations of the planning regulations in a context that is almost laughable in contrast to what is taking place on the West Bank – the illegal closing off of balconies, erecting fences without permits, etc. – from R.A. 1/84 Dueck et al vs. the Mayor of Jerusalem et al, 494(1), page 500 (The emphasis is mine – M.S.).

“Unauthorized building is not only a phenomenon that undermines the proper planning of construction, but its repercussions are also even more far-reaching: this falls between the prominent phenomena that strike at the very foundation of the law.  Whosoever takes the law into his own hands clearly and openly strikes out at the legal establishment.”
69
As to our issue, the brisk activities of the people constructing the Villas is in clear and blatant defiance of the rule of law in the region.  The settlers in the region have learned that they do not really stand a chance of receiving permits to establish a settlement in accordance with the law and therefore, they have begun to act outside of the law, having discovered that no one stands in their way.

In view of the above, the Honorable Court is hereby requested to issue an Order Nisi as requested at the beginning of this petition, and after having received the reaction of the Respondents and having heard oral argument, turn it into a permanent order.

FOLLOWING ARE THE ARGUMENTS FOR THE PETITION FOR AN ORDER NISI:

As stated in the preamble of this petition, the Honorable Court is requested to issue an Order Nisi that will instruct Respondents 3-4 to use all means at their disposal, whether it is by sealing the Villas or by stationing police forces or by any other effective means, to prevent the occupation of the Villas and to enforce the cease and desist injunction which has already been issued in this matter, until a judgment has been handed down regarding the petition.

As was indicated in the factual section of the petition, the construction of the Villas, which has been taking place without permits and is contrary to all laws, is almost completed and the Villas are ready to be occupied.  Neither the supervision units of the Civil Administration nor the Israel Police have enforced the cease and desist injunctions and this is obvious from the correspondence which has been attached to this petition and explained in great detail, as well as from the advanced construction which can be seen in [the photos in] Attachment B and from the description contained in the factual section.

Occupation of the Villas will serve to turn any act of enforcement, whether it be the implementation of demolition injunctions or acts of sealing or closing up the buildings, into a much more complicated situation, since the law regarding illegal construction that is not inhabited is not the same as that regarding illegal construction that is inhabited and where people are living.

In addition, the events of the last few days show the nature of fury and frenzy that can transpire when being evacuated from an inhabited building.  Such evacuation requires greater army and police forces and is much more complicated than demolishing an uninhabited building.

From a legal standpoint, there is also a difference between the authorities who come to carry out a demolition injunction requiring when faced with an inhabited building and what is required of them when the aim is to demolish unauthorized construction where nobody is living.

Finally, if not even more important, the damage caused to the rule of law by a situation where people succeed in transferring their property and begin living in buildings that were constructed without permits is great, and it is even greater than the damage caused by the fact that the construction took place, if this latter is halted prior to occupancy.  The damage is particularly great when it is clear that the authorities are aware that occupancy is imminent and they do nothing to prevent it.
In view of all of the above, and in view of the refusal on the part of Respondents 3 and 4 to take steps to prevent occupancy, the Honorable Court is requested to instruct the Respondents to use all the means at their disposal in order to prevent the Villas from being occupied and to enforce the cease and desist injunction that was issued re this matter, until a judgment has been handed down regarding the petition.
